


USE OF COMMON TOPIC METHOD TO PROMOTE INCLUSIVE LEGAL EDUCATION

[Figure 2] Toward the Inclusive Legal Education
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3.4 Application of the Common Topic Method

The common topic method using public law issues was implemented at an in-
ternational seminar at Hanoi Law University on 13 September in 2019, at which
law students from Vietnam, Laos, Cambodia, Thailand, Myanmar and Japan
participated and gave presentations to answer the above questions by applying
their own national laws, and had discussions in relation to them. The outcomes

of the common topic application is reported in the following Chapter?.

22 See Hitomi Fukasawa, “From the Law Classroom in Asian Universities: A Short Report on
the Collaboration Program in Vietnam”, pp. 151-163 below.
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Chapter 9

FROM THE LAW CLASSROOM
IN ASIAN UNIVERSITIES:

A Short Report on the Collaboration Program in Vietnam

Hitomi Fukasawa*
(Keio University)

1. Introduction

From September 9 to 14, 2019, Keio University Law School (KLS: Tokyo
Japan) conducted a multilateral Collaboration Law Study Program in Hanoi, Viet-
nam with KLS partner universities from Mekong region countries, Vietnam, Cam-
bodia, Laos, Thailand, and Myanmar. The program consisted of (a) lectures about
public law, especially on the constitutional law in each country, (b) presentations
on common case topics by students, and (c) a site visit to the National Assembly of
Vietnam. 36 students participated and 10 teachers took part in the program.

KLS began the Collaboration Law Study Program in 2017 in Mekong region
countries. It has organized bilateral study programs with the Vietnam National
University of Economics and Law (UEL: Ho Chi Minh City, Vietnam), the Pan-
nasastra University of Cambodia, the Faculty of Law and Public Administration

(PUC-FLPA: Phnom Penh Cambodia)', the Thammasat University Faculty of

* Ph.D. candidate, Keio University Graduate School of Law. Researcher, Keio University
Law School Instute Global Law and Development (KEIGLAD).
! Hiroshi Matsuo=Hitomi Fukasawa, From Law Class Rooms in Asian Universities: Short

Report on the Collaboration Program in Vietnam and Cambodia, KEIGLAD eds. Compar-
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Law (TU: Bangkok, Thailand)?, and the National University of Laos Faculty of
Law and Political Science (NUOL: Vientiane, Laos). In addition to these bilater-
al study programs, it held a multilateral study program in Hanoi from 2018 with
Hanoi Law University (HLU: Hanoi, Vietnam). The 2019 program was the sec-
ond multilateral program for KLS.

Since the beginning of the Collaboration Law Study Program, KLS assigned
a case called a “common topic.” Each common topic consists of a legal case and
questions. Students need to prepare a presentation about how the case will be
solved by applying their home country laws before they join the program. During
the program, students present their presentations and discuss them with partici-
pants from other countries.

The common topic provides a forum where students from different countries
can discuss the similarities and differences in law about a particular topic from
a comparative law perspective. Students learn about foreign laws and the variety
of solutions to their particular topic, the principles underpinning the topic, the
method of legal interpretation, the variety of sources of law, the role of prece-
dents (case law), the possible changes to the law during the development stages
of each country, and the possibility of legal reform in their home countries.

In this report, I introduce the 2019 Collaboration Law Study Program activ-
ities by focusing on student presentations. By reviewing presentations and dis-
cussions in the classroom, the report attempts to improve law education and its

methodology in Asian universities.

ative Legal Education from Asian Perspective, Keio University Press (2017) pp. 157-174.
Hitomi Fukasawa, From Law Class Rooms in Asian Universities: Short Report on the Col-
laboration Program in Cambodia in 2018, KEIGLAD eds. How Civil Law Is Taught in Asian
Universities, Keio University Press (2019) pp. 313-329.

2 Hiroshi Matsuo=Hitomi Fukasawa, From Law Classrooms in Asian Universities: Short
Report on the Collaboration Program in Thailand, KEIGLAD eds. Challenging for Studying
Law Abroad in the Asian Region, Keio University Press (2018) pp. 169—-189.
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2. Presentation and Discussion of the Common Topic

2.1 Overview

The common topic (pp. 135-149) was used in the 2019 program. All partici-
pants had a legal education background but had different learning histories. The
youngest student was a third-grade bachelor student and the oldest student was
enrolled in a judicial doctorate course. Students divided into seven groups based
on country and regions. There were seven groups from Hanoi, Ho Chi Minh
City, Cambodia, Laos, Thailand, Myanmar, and Japan. The common topic was
assigned one month before the program began. Each group was allocated 15 min-

utes for their presentation. The group discussion was around two hours.

2.2 Students Presentation and Discussion
Each group presented an explanation of how the common topic case was
solved by applying their country’s national law. This chapter discussed how stu-

dents answered three questions, their similarities, and differences.

2.2.1 Compensation to land and house owners, a tenant, and possessors
All groups concluded that B, the land and house owner, and C, the landowner
would be compensated for land acquisition from developer A. However, different
approaches to solutions were presented.
All presenters’ countries had established rules on land expropriation to protect
land ownership. For example, Myanmar’s Land Acquisition Act (1894) stipulates

compensation for land expropriation®. Similar laws exist in Cambodia?, Thailand®,

3 Online Burma/Myanmar Library, Land Acquisition Act (1894), https://www.burmalibrary.
org/docs23/1947-Burma_land_acquisition_manual-tu.pdf (Last accessed on January 6" 2020).
* World Bank, Law on Expropriation, https://ppp.worldbank.org/public-private-partnership/
sites/ppp.worldbank.org/files/documents/Cambodia_Law-on-Expropriation-%282010%29.
pdf (Last accessed on January 6™ 2020).

° Thai Land Law Online, Thai Land Law Act, https://www.thailandlawonline.com/thai-real-

estate-law/thai-land-law-land-code-act (Last accessed on January 6™ 2020).

- 153 -



The presentation
by Thai students

and Japan®. The socialist countries of Vietnam and Laos do not recognize private
land ownership, yet have granted compensation rules for land use rights under
existing Land Law’.

Compensation for land and real estate is guaranteed in all countries although
the method used to calculate house value was different. All countries except
Myanmar calculated land and building prices separately and set a total price for
compensation. Myanmar, on the other hand, includes the value of buildings in
the price of land. This is because Myanmar civil law treats a building as a prop-
erty attached to the land.

Regarding compensation to the tenant, M, all presenters explained that he
should be protected, and would receive compensation; however, different ap-
proaches were adopted.

One approach stipulated that M should receive compensation money from

¢ Japanese Law Translation, Expropriation of Land Act, http://www.japaneselawtranslation.
go.jp/law/detail/?id=3255&vm=04&re=01 (Last accessed on January 6™ 2020).
7 Thu Vien Phap Luat, Land Law No. 45/2013/QH13, https://thuvienphapluat.vn/van-ban/bat-
dong-san/Luat-dat-dai-2013-215836.aspx (Last Accessed on January 6 2020).
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the land and house owner B. This view tries to protect the rights of the tenant
through the contractual liability of a lessor. Team Vietnam, Laos and Myanmar
adopted this approach.

Another method argued that developer A should pay compensation money
directly to M. Cambodia, Thailand, and Japan adopted this provision.

In contrast to landowners, no countries had legal rules for compensating pos-
sessors without land titles. Students from Cambodia, Laos, Thailand, and Japan
discussed the possibility of prescription. However, prescription was not recog-

nized because it does not fulfill the requirements of any country.

2.2.2 Compensation for the cultural right of indigenous people

Various views on the protection of the cultural rights of ethnic minorities to
their sacred mountain were discussed.

Cambodia and Thailand attempted to protect the right of indigenous people
through legislation.

In Thailand, indigenous people, D1 to D10’s rights to the sacred mountain
may be protected by the Constitution. The Thai Constitution section 43 guaran-
tees that a person and a community have the right to conserve, revive or promote
wisdom, arts, culture, tradition and good customs at both local and national
levels®. Section 43 paragraph (3) stipulates that a person and a community have
the right to sign a joint petition to propose recommendations to a State agency
to carry out any action deemed beneficial to the people, or the community, or
refrain from any act which will affect their right to live in peace. The State has a
duty to promote these rights which are guaranteed by section 43°. One discussion
room explored whether indigenous people D1 to D10 are “a community” or not.
If they were, they could sue developer A for stopping construction on the moun-

tain at the Thai Constitutional Court. Although Thai citizens posses measures

8 The Thai Constitution Section 43, http://constitutionnet.org/sites/default/files/2017-05/
CONSTITUTION+OF+THE+KINGDOM+OF+THAILAND+(B.E 42560+(2017)).pdf (Last
accessed on January 6, 2020).

° Ibid, Section 57.
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that enable them to oppose a project, it is difficult to win a case. Thai students
introduced an actual community eviction case that occurred in the Mahakan area
in Bangkok for more than 20 years'®. The city began a park construction project
in Mahakan and issued an eviction order to residents living in the area. However,
citizens opposed the project because it would damage community history and
traditional wooden constructions, and claimed the right to live on the project site.
However, the project was approved, and finally, 70% of residents were moved to
other areas.

Thailand tries to protect the right of ethnic minorities group throughout the
interpretation of its Constitution and court procedure. Meanwhile, Cambodian
legislators have tried to protect the right of indigenous people more directly.

Cambodian Land Law articles 23 to 28 refer to the rights of indigenous
people'’. Article 23 defines “indigenous people” and article 28 guarantees in-
digenous people’s community ownership of immovable property. However, the
common topic was not the protection of ethnic groups’ community ownership,
because D1 to D10 did not own the mountain, but had just requested the protec-
tion of their cultural rights. Students concluded that Land Law could not be ap-
plied to the common topic case. Negotiations to reduce the project’s environmen-
tal impact on the mountain may be one solution because no legislation protects
cultural rights alone.

Neither Vietnam, Laos nor Myanmar law mentions “the rights of indigenous
people” or “the protection of cultural rights.” However, those countries students
pointed out that each administration had an obligation to consider cultural values

and impacts when granting a developer permission to construct.

1 Rina Chandran, “Ancient fort community in Bangkok loses 25-year battle against bulldoz-
ers”, Reuters, May 4", 2018, https://www.reuters.com/article/us-thailand-landrights-prop-
erty/ancient-fort-community-in-bangkok-loses-25-year-battle-against-bulldozers-idUSK B-
N1I5005 (Last accessed on January 6™, 2019).

I Unofficial English translation is available from WTO, Land Law, https://www.wto.org/
english/thewto_e/acc_e/khm_e/WTACCKHMS5_LEG_l.pdf (Last accessed on January 6™,
2020).
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In Vietnam, Land Law stipulates some special procedures for developing
land which has cultural and historical value (article 158).

Myanmar students explained that rather than legal protection due to cultural
rights, indigenous people’s rights may be protected by a decision making process
in the Assembly. In Myanmar, when developments may affect the environment,
tradition, and historical sites, the Assembly of the Union, Pyidaungsu Hluttaw
decides on development project approval.

Lao students introduced the City Pillar Shrine case where the construction
area for Vientiane No. 1 road was changed due to the discovery of relics'?.

While many countries considered the protection of ethnic minorities rights
through policy-making decisions, Japanese students considered whether their
rights could be protected using administrative and civil litigation. They ex-
amined the possibility of (1) action to revoke permission to construct on the
mountain based on their cultural right, and (2) an injunction against construction
due to property or personal rights of indigenous people. However, the students
concluded that such actions would not be recognized by a court. This is because
ethnic minorities do not own the mountain and it remains debatable whether a
cultural right is guaranteed as a personal right in Japan.

Thus, as introduced above, students attempted to protect the cultural rights of
indigenous people using various approaches. However, no clear remedies which

led to the direct protection of cultural rights were identified.

2.2.3 Discussion

The student discussion was facilitated by the professor who suggested the
common topic. The discussion points were (1) how to evaluate land and house
prices, (2) how a tenant gets compensation, (3) compensation for possessors

without land titles, and (4) compensation for cultural rights.

12 For more details, see JICA “The project for the improvement of the Vientiane No. 1 Road”,
pp. 9-10 (2011), https:/www2 jica.go.jp/ja/evaluation/pdf/2011_0603900_4 f.pdf (Last ac-
cessed on January 7" 2020).
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(1) Evaluation of land and house prices

Except for Vietnam and Laos, all countries evaluated land prices using mar-
ket prices. The socialist countries of Vietnam and Laos decide compensation
for land using a land price list issued by a government. City and town areas are
zoned in the list and determine the price of land in each area. The index consid-
ers market prices; however, it often underestimates them. For this reason, some
Vietnamese students commented that there are cases where residents who are not
satisfied with the price oppose evacuation in Vietnam.

In all countries except Myanmar, land and a building are considered different
forms of immovable property. In those countries, the combined price of land and
a house is compensation for the owner’s loss. The value of a house is included in
compensation for land in Myanmar.

(2) Compensation for a tenant

A tenant can directly receive compensation for relocation from a land expro-
priator in Cambodia, Thailand, and Japan. However, this does not mean that a
tenant cannot claim the contractual liability from his owner. He can terminate a
lease contract and claim compensation for damages caused by the termination of
the contract.

The moderator commented that in this scheme, especially in Japan, a tenant
sometimes receives a double payment, one from a land expropriator and one
from an owner. It is a legal issue because a tenant then receives more than he los-
es from land appropriation.

A Vietnamese student was concerned that the owner has no contractual li-
ability because a breach of contract cannot be attributed to him. The moderator
asked the student about land expropriation which can potentially happen all the
time, which is not the responsibility of the owner. Thus, there is a possible risk.
What measures can the tenant take to ensure livelihood reconstruction?

A student from Hanoi explained that the government is responsible for pay-
ing the tenant compensation for lost livelihood according to a decree issued in
2017. A Cambodian student commented that a tenant’s compensation may be

limited to the fees related to a transfer. Thai students confirmed that currently,
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the government is responsible for compensating relocation, however, in her opin-
ion, it should expand further.
(3) Compensation for possessors

Possessors, N1 to N10 live in a building on land without a land title. It has de-
bated whether a developer can evict them without compensation. There were two
questions: (1) whether a developer needed to compensate possessors; (2) if yes,
whether the developer is responsible for paying the fees for relocation. The status
of possessors may be different in each country. The moderator firstly confirmed
the situation with participants.

A student from Ho Chi Minh City stated that the possessor issue is difficult
and challenging to solve. Theoretically, the government does not need to com-
pensate possessors without legal documents. However, in reality, they strongly
oppose eviction. Therefore, the government pays little money to possessors after
all.

A Thai student introduced the situation in her country. Previously, possessors
needed to have written evidence to prove their right to possession, but the rule
has changed. According to the new rule, relevant government agencies check
whether people possess the land or not and try to prove their rights. It is because
the previous law was complicated. The Thai system regards legal documents as
important. People who have a document can go to a court to request a petition.
Prescription can be an option for possessors, however, possession over 10 years
is a requirement for prescription according to Thai civil and commercial law, but
also certification is necessary.

A Cambodian student’s comments focused more on the reality of possessors.
She said N1 to N10 may start possession prior to a landowner appearing. Howev-
er, land ownership is determined by a land title, not when the possession starts.
Possessors do not have any means to challenge a landowner. She explained that
this is considered a human rights problem in Cambodia.

The moderator confirmed that it is very difficult to determines who should
be compensated for land acquisition. Compensation for land acquisition is com-

pensation for the land. Thus, the landowner is the qualified person. However, it is
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also challenging to prove ownership of land. There is room for paying compen-
sation to possessors to enhance social justice.
(4) Cultural rights of indigenous people

A discussion began about how each country treats ethnic groups and their
interests. The moderator firstly introduced a recent Japanese case involving Ainu
people, an ethnic group that lives in Hokkaido, the northern part of Japan, and is
officially recognized as an “indigenous people” by 2019 legislation's.

A Hanoi student introduced the decree which defines “minority people.” and
says that “minority” means “less than majority population.” 80% of the Viet-
namese population are Kinh ethnics. Thus, another ethnic group are protected as
indigenous people. She also shared the ratification of international treaties in Vi-
etnam. Vietnam is a member of the International Covenant on Civil and Political
Rights, but it has not amended protocol number 1, yet.

A Thai student stated that in Thailand, the situation of ethnic minority
groups is almost the same as in Vietnam. Another Thai student commented that
there is a new trend in his country. He explained how the Supreme Court of Thai
decided about community rights. Communities just have won two administra-
tive cases, but he suggested that the State gradually pays attention to collective
rights.

The class confirmed the United Nations Declaration on the Rights of Indige-
nous Peoples. However, it is not a convention and has no binding force, although
it influences many countries’ legislation, especially in terms of the informed
consent of indigenous people. It seems that international rules create new domes-
tic laws. The moderator commented that the recent Japanese Ainu law change is
one of the cases illustrating how international trends change domestic situations.

Japan has not paid attention to the rights of indigenous people for a long time,

13 Act on Promotion of Policies to Realize the Society that Respect Dignity of Ainu ( 7 X
DA DFHEYPEE SN DR EFTBLT D00 ROHEEIZRI 5154 ), passed and
promogulated in April, 2019. Full text (Japanese) is available from the House of Councilor,
https://www.sangiin.go.jp/japanese/johol/kousei/gian/198/pdf/s0801980241980.pdf (last ac-
cessed in January 10", 2020).
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Students Discussion

although it has established a new law.

Following the discussion of cultural rights, the moderator raised a summary
question about how people’s rights are protected concerning the rule of law. He
commented that the word “law” appearing in the context of the rule of law means
a “good” law, rather than simply passing through the Diet or Congress. However,
what is a “good” law, and who decides “goodness”? Do rights create a law or a
law create rights? These terms are not identical and may change in each country.
He concluded that a consideration of the political, economic and social situation
in each country is necessary to better understand the rule of law and how to im-

prove the situation in each country.

3. Findings

It was the second multilateral and first law discussion that focused on the
public law field. In terms of educational methodology, presentations and dis-
cussion styles made it easy to conduct comparative law study in a multilateral

classroom. The program was delivered during an intensive law study program
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but could be used in a daily comparative law classroom and international class-
rooms.

In law study terms, students can easily notice and find the difference between
legal systems by themselves after another country has made a presentation. This
is because questions on the common topic include objects of comparative law.
Students who notice the differences naturally ask other students why they adopt
a different legal system. Students are then asked to explain the purpose or back-
ground of their country’s legal system. Each student’s awareness creates volun-
tary and lively communication, and enables a rich discussion of comparative law
study.

Moreover, it enhances students’ knowledge of another country’s legal sys-
tems. This characteristic emerged during discussions about legal frameworks
surrounding immovable properties. For example, the Japanese legal system treats
land and a house as separate immovable properties. Japanese students learn that
in some countries, such as France and Germany, a house is treated as a property
attached to land in universities. However, this is little more than knowledge. By
listening to presentations from Myanmar that introduced the same immovable
property scheme as France and Germany, Japanese students recognized differ-

ences in legal practice as an actual feeling.

4. Conclusion

As confirmed in Part 3, the common topic is one of the useful methods for
comparative law study and is especially effective in international classrooms.
Although students’ legal systems and backgrounds are different, they can still
join in a discussion. However, some points remain in need of improvement.

The first point is that the development of comparative law discussion. Stu-
dents could find and realize the difference of the legal system by themselves in
the program. However, to develop a comparative legal debate, a recognition of

reasons for differences of legal systems, alongside knowing differences between
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the systems is necessary. A fruitful group discussion can be a solution. A rich
discussion may trigger student interest and may lead to students’ continuous in-
terest, and research in comparative law study. However, one issue raised was that
the quality of discussion may change due to the skill of the moderator.

The second improvement would involve fostering a moderator who can fa-
cilitate students’ discussion. The discussion of the common topic requires the
ability to organize and understand various legal ideas from different countries. A
moderator needs to understand student intentions and share their ideas with other
participants. Highly skilled communication is required. University teachers reg-
ularly teach and research law but their daily activities are not enough to nurture
the skills required for a common topic moderator. Moderating the common topic
could develop the skills required to facilitate discussion.

With increased use, the content of common topic discussions and moderator
skills will become more developed, and will become more useful as a general

education method for comparative law study in the future.
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